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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLLAHOMA,
Plaintiff,
V.

Case No. 4:05-CV-00329-TCK-SAJ

TYSON FOODS, INC,, et al,,

S’ et g “rgat’ g g’ Nt Snapat’ ot

Defendants.

OBJECTIONS AND RESPONSES TO PETERSON FARMS’
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
SERVED MARCH 30, 2007

COMES NOW, the Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in
his capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the
Environment, C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State
of Qklahoma under CERCLA, (hereinafter “the State”) and hereby responds to Separate
Defendant Peterson Farms, Inc.’s March 30, 2007 Interrogatories and Requests for Production of
Documents to Plaintiff.

Preliminarv Objections

Although Plaintiff acknowledges that the Federal Rules of Civil Procedure require
supplementation of certain discovery answers and responses under specified circumstances,
Plaintiff does not concede the validity of applicability of the “Instructions” (set forth on page 3
of Peterson Farms® 2007 discovery requests) with respect to each and every Interrogatory and
Request posed or submitted by Peterson Farms. Plaintiff will comply fully its respective
discovery obligations as established by the Federal Rules of Civil Procedure, but will not, in the

absence of a requirement imposed by the Federal Rules of Civil Procedure or a judicial order,
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supplement any answer or response that is not already subject to the mandatory-supplementation

provisions of the Federal Rules of Civil Procedure.

In addition, Plaintiff objects to paragraph 2 of Peterson Farms® “Instructions,” in that an

answer for a particular Interrogatory may be complete, responsive and sufficient even if the

answer does not comply with each so-called “requirement” which Peterson Farms has attempted

to impose upon Plaintiff in paragraph 2 of its “Instructions.”

Finally, Plaintiff objects to, and decline to comply with, the remaining “Instructions”

promulgated by Peterson Farms, to the extent that such “Instructions” attempt to impose

obligations beyond those specifically established in the Federal Rules of Civil Procedure or in a

judicial order.

GENERAL OBJECTIONS

1. The State objects to these discovery requests to the extent that they seek the

discovery of information that is protected by the attorney-client privilege, the work product

doctrine, and / or any other applicable privilege or protection under state or federal law.

2. The State objects to these discovery requests to the extent that they seek the

discovery of information that is already in the possession of Defendant Peterson Farms, Inc., is

obtainable from another source that is more convenient, less burdensome or less expensive, or is

as accessible to Defendant Peterson Farms, Inc. as it is to the State. As such, the burden of

obtaining such sought-after information is substantially the same, or less, for the Defendant

Peterson Farms, Inc. as it is for the State.

3. The State objects to these discovery requests to the extent that they are overly

broad, oppressive, unduly burdensome, and expensive to answer. Providing answers to such

discovery requests would needlessly and improperly burden the State.
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4. The State objects to these discovery requests to the extent that they improperly
seek identification of “all” documents for each request. Such discovery requests are thus overly
broad and unduly burdensome. It may be impossible to locate “all” documents or each item of
responsive information to such discovery requests.

5. The State objects to the extent that discovery sought is unreasonably cumulative
or duplicative.

6. The State objects to these discovery requests to the extent that they do not state
with the required degree of specificity and particularity what information is being sought. As
such, such discovery requests are vague, indefinite, ambiguous and not susceptible to easily
discernible meaning.

7. The State objects to these discovery requests to the extent that the burden or
expense of the proposed discovery outweighs its likely benefit, taking into account the needs of
the case, the amount in controversy, the parties’ resources, and the importance of the proposed
discovery in resolving the issues.

8. The State objects to these discovery requests to the extent that they improperly
attempt to impose obligations on the State other than those imposed or authorized by the Federal
Rules of Civil Procedure.

9. The State objects to the definitions of these discovery requests to the extent that
they improperly attempt to alter the plain meaning of certain words.

10, The State objects to the definition of “you”, “your” and “yourself” as being
improper and overly broad. The State of Oklahoma is the plaintiff in this action. Consistent
with this fact, the State will construe the terms “you”, “your” and “yourself” used in this

discovery 1o mean the State of Oklahoma, and the State of Oklahoma will respond using this
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definition and not the definition contained in Defendant Peterson Farms® definitions section.
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I. By submitting these responses, the State does not acknowledge that the requested

information is necessarily relevant or admissible. The State expressly reserves the right to object

to further discovery into the subject matter of any information provided and to the introduction

of such information into evidence.

ANSWERS AND OBJECTIONS TO INTERROGATORIES

INTERROGATORY NO. 1: Please fully describe any communications you have had

with any current or former employee of or poultry grower who has ever contracted with Peterson

Farms that occurred since the Lawsuit was filed, or pertained to any of the claims or defenses

asserted in the Lawsuit.

RESPONSE TO INTERROGATORY NO. 1: The State objects to the definition of “you”

as being improper and overly broad. The State is the plaintiff in this action. Consistent with this

fact, the State will construe the term “you” used in this discovery to mean the State, and the State

will respond using this definition and not the definition contained in Peterson Farms’ definitions

section.

The State also objects to the phrase "any current or former employee of or poultry grower

who has ever contracted with Peterson Farms" as being vague, ambiguous, overly broad, and

burdensome, and impossible to determine with any accuracy inasmuch Peterson Farms has not

provided the State with a list of its current or former employees of Peterson Farms or a list of

poultry growers who have ever contracted with Peterson Farms.

The State also objects to this Interrogatory on the ground that it is unlimited in time, and

is therefore overly broad and burdensome.
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The State also objects to this Interrogatory on the ground that it is overly broad and
burdensome and is not reasonably calculated to lead to the discovery of admissible evidence to
the extent that it seeks communications that have occurred since the filing of the lawsuit that may
not pertain to claims or defenses asserted in the lawsuit.

The State also objects to this Interrogatory on the ground thatit is overly broad and
burdensome in that it is impossible to identify, let alone "fully describe," each and every
communication that would be responsive to this Interrogatory inasmuch as communications with
current and former employees of Peterson Farms and current and former contract growers of
Peterson Farms may have occurred, without limitation, in public meetings, private meetings, at
speeches, presentations and conferences, on phone calls, by letter, by e-mail, in judicial
proceedings (e.g, depositions), and in connection with performance of state statutory
responsibilities.

The State also objects to this Interrogatory to the extent it seeks information protected by
the attorney-client privilege, the work product doctrine or any other applicable privileges or
protections.

Subject to and without waiver of its general objections or these specific objections the
State responds as follows: Examples of communications between the State current and former
employees of Peterson Farms and / or current and former contract growers of Peterson Farms
include, but are not limited 1o, the following:

a. Communications with Mr. Kerry Kinyon. These communications occurred earlier this
year. These communications, initiated by Mr. Kinyon, occurred by e-mail and by phone, and, to

date, have dealt with the parameters of permissible communications, the circumstances under
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which those permissible communications should occur, and, in very general terms, the subject
matter of information that he might want to share with the State.

b. Communication with Mr. Barney Barnes. These communications have occurred over the
course of the past several years. These communications, without limitation, have occurred by e-
mail and face-to-face conversations. These communications have pertained to a wide range
of poultry-related issues.

c. Communications with Ms. Bev Saunders. These communications have occurred over
the course of the past several years. These communications, without limitation, have occurred
by phone, e-mail and face-lo-face conversations, as well as by deposition. These
communications have pertained to a wide range of pouliry-related issues.

INTERROGATORY NO. 2: Please specifically identify each parcel of land (with

sufficient detail to allow Peterson Farms to physically locate such parcel, i e, by address, legal
description or Global Positioning System coordinates), which you contend 1s, or has ever been
(1) owned, operated, or controlled by Peterson Farms, and (2) a source location for any
contaminate you allege has impaired or injured any natural resource of the State of Oklahoma in
the IRW. In doing so, identify your evidence, whether testimonial or documentary, which you
contend supports your answer.

RESPONSE TO INTERROGATORY NO. 2:  The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.
Further, the State objects to this Interrogatory to the extent that it seeks information known or
opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed R.Civ.P. 26(b)(4)(A) and (B). The State
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” (13

also objects to the definition of “you”, “your” and “yourself” as being improper and overly
broad. The State of Oklahoma is the plaintiff in this action.

In addition, the State objects to the phrase “is or has ever been™ as being vague,
ambiguous, overly broad and burdensome, and impossible to determine within the context of this
Interrogatory. The State further objects to Part 1 of this Interrogatory in that it requests
information that is or should be in Peterson’s own files. Peterson Farms has or should have the
name, address, and geographical location of every operation in the Illinois River Watershed
which is, or ever has been, owned, operated, or controlled by Peterson.

Subject to and without waiving its general objections or these specific objections, the
State responds as follows, that based on Peterson’s representations in its Second Amended Initial
Disclosures at page 17, as of January 26, 2007, Peterson has identified 71 contract growers in the
Illinois River Watershed, the names and locations of which are set forth in that document.
Further, the State has asked Peterson to produce company and grower records prior to 2002 and
Peterson has refused to do so. The State needs this information in order to more fully respond to
this Interrogatory. The State also refers Defendant to the grower files produced on June 15, 2006
Bates Nos. OKDA0000001-OKDA0010561 and OKDA0013013-OKDA0021846, as well as the
State’s investigative documents produced pursuant to the Court’s Order of January 5, 2007 (Dkt.
#1016) (See attached Exhibit 1, index of the State’s production, and specifically Bates Nos.
STOK16502-16505, OK-PL001-5863). Additional information regarding Peterson’s operations
in the watershed can be found by referring to the records of the individual county assessor where
such operations are located and the facility and applicator files of the Oklahoma Department of

Agriculture, Food and Forestry that will be made available at the next production at that agency.
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In addition to the preceding objections, the State objects to the defined term “source
location” and the phrase “each parcel of land” to the extent that they mischaracterize the State’s
case. The State contends that the sources of the contaminants of concern in this case are not
limited to a single parcel of land or spreading location, rather a source includes anywhere
Peterson Farm’s poultry waste and its constituents have been deposited, stored, disposed of,
placed, or otherwise come to be located due to the poultry growing operations, poultry waste
handling operations, and poultry waste disposal activities of Peterson Farms, including but not
limited to, the actions of waste applicators and any entity for which Peterson Farms is legally
responsible. The “source location” as referenced in this Interrogatory, therefore, is construed to
include without limitation, the grower buildings, structures, installations, equipment, storage
locations, as well as the land upon which the poultry waste has been spread within the IRW.

The State is not required to rely on evidence directly documenting each individual release
or instance of waste spreading and tracing it from the grower buildings, structures, installations,
equipment, storage location, and/or spreading site to the injured resource. The State has already
provided Defendants with sampling data produced pursuant to the Court’s Order of January 5
2007 (Dkt. #1016), and will continue to provide additional data as it is identified and developed.
Additionally, the State will supplement its response with any additional specific, direct evidence
it intends to rely on as it is identified and developed, except that the State will produce expert
reports pursuant to the Court’s Scheduling Order (Dkt. #1075). Further, the State reserves the
right to supplement this response when the State receives the information it has requested {rom
Peterson Defendants and completes its investigation.

INTERROGATORY NO. 3: For each parcel of land identified in your answer to

Interrogatory No. 2, please fully describe your factual basis for contending that such parcel is or
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ever has been owned, operated, or controlled by Peterson Farms. In doing so, identify your
evidence, whether testimonial or documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 3:  The State fully incorporates its response and

objections to Interrogatory No. 2 as if stated fully herein.

INTERROGATORY NO. 4: If you contend that there is any parcel of land that is or ever

has been a source location for any contaminate you allege has impaired or injured any natural
resource of the State of Oklahoma in the IRW, which (1) you did not specifically identify in your
answer to Interrogatory No. 2, and (2) for which you seek to hold Peterson Farms legally lable
in the Lawsuit, please specifically identify each such parcel (with sufficient detail to allow
Peterson Farms to physically locate such parcel, ie., by address, legal description or Global
Positioning System coordinates). In doing so, identify your evidence, whether testimonial or
documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 4: The State incorporates its objections and

response to Interrogatory No.2 as if fully stated herein.

INTERROGATORY NO. 5: For each parcel of land identified in your answer to

Interrogatory No. 4, please fully describe your factual basis for contending that Peterson Farms is
legally liable for the acts, omissions, or operations performed on such parcel. In doing so,
identify your evidence, whether testimonial or documentary, which you contend supports your

answer.

RESPONSE TO INTERROGATORY NO. 5:  The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.
Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel
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in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b}(4)(A) and (B). The State
also objects to the definition of “you”, “your” and “yourself” as being improper and overly
broad. The State of Oklahoma is the plaintiff in this action.

Subject to and without waiving its general objections or these specific objections, the
State responds: Poultry waste necessarily follows fiom the growing of poultry. Peterson Farms
have had reason to recognize that in the ordinary course of its poultry growers doing their work
in the usual or prescribed manner, a trespass or nuisance was likely to result. Accordingly, under
the principles of Restatement (Second) Torts § 427B Peterson Farms is liable.

Additionally, Peterson Farms, by virtue of the nature of its relationship with the growers,
including its contracts with growers, its control, involvement and oversight over growers, its
ownership of the birds, and its participation in the disposal of poultry waste, make the growers
agents and / or employees of Peterson Farms, and thus Peterson Farms is liable under principles
of agency and / or respondeat superior.

Additionally, Peterson Farms owns or operates and / or has owned or operated growing
operations in its own right, and thus Peterson Farms is liable.

Additionally, Peterson Farms, by virtue of its arrangements with the growers, including
its contracts with growers, its control, involvement and oversight over growers, its ownership of
the birds, and its participation in the disposal of poultry waste, make the Peterson Farms an
"arranger" and thus liable.

Additionally, Peterson Farms, by virtue of owning or operating and / or having owned or
operated growing operations in its own right, make Peterson Farms an "owner / operator” and

thus liable.
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Additionally, Peterson Farms, by virtue of the nature of its relationship with the growers,
including its contracts with growers, their control, involvement and oversight over growers, its
ownership of the birds, and its participation in the disposal of poultry waste, make Peterson
Farms an "owner / operator" and thus liable.

Additionally, Peterson Farms, in its own right and by virtue of its relationship with its
growers, is or has in the past been a generator of poultry waste and / or owner or operator of
treatment, storage facilities for poultry waste who have contributed to or is contributing to the
handling, storage, treatment, transportation or disposal of poultry waste, and thus is liable.

The State intends to demonstrate that Peterson Farms is legally liable through expert
testimony that is based on (1) published treatises and peer reviewed articles on relevant and
applicable subjects (discussed below), and (2) the evaluation of sampling and analysis data
collected by the State and its consultants. The State will call expert witnesses at trial who will
demonstrate that land application of the Defendant’s wastes (i.e., the wastes of its growing
operations and that of its contract growers) within the IRW releases contaminants contained in
these wastes into the environment and rainfall: (1) washes off the constituents of these wastes
and the land applied soils and they together run off of the area that was land applied and flow
into IRW surface waters, and (2) discharge, seep and leach from the land applied soils into
ground waters that flow into IRW surface waters. In particular, the State will demonstrate
violations by:

(A) Showing that the soils and Karst geology that make up the IRW are particularly

susceptible to surface water runoff and seepage and leaching into the groundwater.
Additionally, the hydrogeological connection between and among the land surface,

the ground waters and the surface waters within the IRW will demonsiraie the
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“pathway” to and through surface and ground water that runs into the streams and
rivers of the IRW and eventually into Lake Tenkiller,;

(B) Showing that a chemical “finger print” is found all along this water pathway (from
waste application sites to Lake Tenkiller) by analysis and comparison of the chemical
attributes of the Defendants’ waste, the soils on which those wastes are applied, the
groundwater, and surface waters leaving land applied locations, the water and
sediments of the streams and rivers that collect runoff and ground waters, and the
sediments of Lake Tenkiller;

(C) Conducting Lake Terkiller core analysis and comparing with (i) other lakes and (ii)
poultry and waste growth and production;

(D) Analyzing historical pouliry waste contaminant concentration trends in the IRW
surface waters (including Lake Tenkiller) and comparing with poultry production and
waste volume in the IRW,

(E) Demonstrating poultry waste indicator chemicals and substances at locations that are
co-incident with locations within the IRW that experience injury for which the State
seeks damages and injunctive relief;

(F) Demonstrating that the density of poultry operations directly influences the
concentrations of phosphorous in IRW streams and rivers and that the contributions
of phosphorous from land application of poultry waste causes the injuries to IRW
water quality and biota for which the State seeks damages and injunctive relief;

(G) Showing that poultry waste is the major contributor of nutrients in the IRW using a

nutrient mass balance analysis;
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(H) Showing that poultry waste is a major contributor of pollutants in the IRW by

circumstantial evidence.

The State and its experts are still collecting data and performing analysis on the data

which will be used in their opinions and reports. The expert opinions and reports are still being

completed and will be provided to the Defendants in accordance with the Court’s Scheduling

Order (Dkt. #1075).

INTERROGATORY NO. 6: Please fully describe any gnvironmental sampling that has

been performed on or within one-half mile of any parcel identified in your answers to

Interrogatory Nos. 2 and 4. The scope of this Interrogatory includes sampling performed by you

or petsons under your control or direction, as well as any other sampling information that is

within your possession, custody or control. Your answer should include, but not be limited to,

describing of the media sampled, the dates of sampling, the results of the sampling, the location

of the sampling, and the sample identification numbers, as well as the identifying your evidence,

whether testimonial or documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 6: The State objects to the scope of this

Interrogatory in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court for production of expert reports. The State

further objects to producing “any environmental sampling™ as it is vague, ambiguous and unduly

burdensome. The State incorporates its response and objections to Interrogatory No. 2 as if fully

stated herein.

Subject to and without waiving its general objections or these specific objections, in

February of 2007 (in compliance with the Court’s January 4, 2007 Order), the State produced

information from sampling conducted by it in preparation for this litigation and continues to
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supplement such production as additional data has been processed through internal QA/QC
processes. See attached index of the State’s production. Such results have been provided to all
Defendants by agreement through counsel for Tyson. To date, the State has provided extensive
sampling information which includes a spreadsheet of the sampling stations in the Illinois River
Watershed, the coordinates for all sampling stations for samples taken in 2005 and 2006, the
assigned sample identification number, the lab identification number, and the date the sample
was taken. In addition, the State has provided the supporting information inciuding, but not
limited to, field notebooks, photographs, and lab results. By using the field notebooks and the
sampling spreadsheets, the Defendants can locate any specific sampling site. The sampling
program is ongoing, and additional information will be provided as it is developed and
processed.

Further, the State has routinely performed sampling in the Illinois River Watershed.
Pursuant to Rule 33(d), the State submits the following examples of documents showing and
reporting on sampling in the Illinois River Watershed and the State reserves the right to
supplement its response:

1. USGS Prepared in Cooperation with the Arkansas Soil and Water

Conservation Commission — Phosphorus and Nitrogen Concentrations and Loads

at Illinois River South of Siloam Springs, Arkansas, 1997 — 1999. OSRC 2-10

2. USGS National Water-Quality Assessment Program — Water-Quality Assessment

of the Ozark Plateaus Study Unit, Arkansas, Kansas, Missouri, and Oklahoma —

Nutrients, Bacteria, Organic Carbon, and Suspended Sediment in Surface Water, 1993-95

OSRC 2-11

3. USGS Preliminary Analysis of Phosphorus Concentrations and Fecal-Indicator

Bacteria Counts at Selected Sites in the Illinois River Basin in Oklahoma, 1997-2001.

OSRC Log 2-13

4, Coordinated Watershed and Restoration Protection Strategy for Oklahoma’s

Impaired Scenic Rivers (Per SB 972) 2002, 2004-2006 Update located at
http://www.environment.ok.gov/.
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5. Oklahoma's Beneficial Use Monitoring Program — Final Report 1998
OSRC Log 2-15

6. Oklahoma's Beneficial Use Monitoring Program ~ 1999 Final Report
OSRC Log 2-16

7. Oklahoma’s Beneficial Use Monitoring Program raw data given at the OWRB
document production and located in the sliding filing cabinets.

8. Nelson, M, Cash, W, Trost, K, Purtle, J. (2005) Illinois River 2004 Pollutant
Loads at Arkansas Highway 59 Bridge. Arkansas Water Resources Center MSC-325.

g Nelson, M, Cash, W, Trost, K, Purtle, J. (2006) Illinois River 2005 Pollutant
Loads at Arkansas Highway 59 Bridge Arkansas Water Resources Center MSC-332.

10. Oklahoma Department of Environmental Quality (1998 -2004), Water Quality
Assessment Integrated Reports. htip://www.deq.state.ok.us

11.  Public Water Supply reports located on the SDWIS (Public Water Supply
Reports) database are too numerous to list herein, however, the State refers you to the
indexes given to you at the Oklahoma Department of Environmental Quality which list
all the public water supplies in the Illinois River watershed. Furthermore, if you simply
choose one of the four counties in the watershed on the SDWIDS search page you can
pull up all the public water supplies and see all their reporting and violation data.

12. USGS Surface Water Data for the Illinois River Basin, Water Quantity and
Quality parameters located at:
hitp://ar.water.usgs.gov/sun/data-bin/get_data?control=multiple&group nme=illinois

13, OWRB Water Quality Data Viewer, all stations in the Iilinois River Watershed,
including Lake Tenkiller, located at:
http:/fwww.owrb.ok.gov/maps/server/wims.php

14.  Oklahoma Water Resources Board, U.S. Army Corps of Engineers and Oklahoma
State University. 1996. Diagnostic and Feasibility Study on Tenkiller Lake, Oklahoma.
Sponsored by USEPA. Available at http://www.owrb.ok.gov/studies/reports/reports.php.

15. Phosphorus Concentrations, Loads and Yields in the Illinois River Basin,
Arkansas and Oklahoma, 1997-2001, p. 1, (http://pubs.usgs.gov/wri/wri034168/).

16. Phosphorus Concentrations, Loads and Yields in the Illinois River Basin,
Arkansas and Oklahoma, 2000-2004, (http;//pubs.uses.pov/sir/2006/5175/).

The State and its experts are still collecting data and performing analysis on the data

which will be used in their opinions and reports. The expert opinions and reports are still being
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completed and will be provided to the Defendants in accordance with the Court’s Scheduling

Order (Dkt. #1075).

INTERROGATORY NO. 7: For each parcel of land identified in your answers to

Interrogatory Nos. 2 and 4, please fully describe your basis for contending that such parcel is or

ever has been a source site for any contaminate you allege has impaired or injured any natural

resource of the State of Oklahoma in the IRW. In doing so, identify your evidence, whether

testimonial or documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO.7:  The State incorporates its responses and

objections to Interrogatories No. 2, 4 and 5 as if stated fully herein.

INTERROGATORY NO. 8: Please specifically describe each item of physical damage

(injury or impairment) to any natural resource of the State of Oklahoma in the IRW, which you

contend is being or ever was caused or contributed to by any act or omission of Peterson Farms.

Your answer should include, but not be limited to, identifying the specific resource and location,

describing the specific damage (injury or impairment), and describing the factual causal

connection between such damage (injury or impairment) and the alleged act or omission of

Peterson Farms, as well as identifying your evidence, whether testimonial or documentary,

which you contend supports your answer.

RESPONSE TO INTERROGATORY NO.8:  The State objects to this Interrogatory on the

ground that it improperly seeks identification of “each” item of responsive information, which

renders it overly broad and oppressive. It may be impossible to locate “each’ items of responsive

information to this Interrogatory. In addition, the State objects to the phrase “is being or ever

was” as being vague, ambiguous, overly broad and burdensome, and impossible to determine

within the context of this Interrogatory.
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The State further objects to this Interrogatory to the extent it seeks information protected

by the attorney-client privilege or work product protection, or information known or opinions

held by expert consultants retained or specially employed by the State or by its counsel in

anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)}(4)(A) and (B). The State

will disclose information known or opinions held by expert consultants retained or employed in

anticipation of litigation or preparation for trial upon which it intends to rely pursuant to the

Court’s Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and

performing analysis on the data which will be used in their opinions and reports and the State

reserves the rights to supplement its response.

Subject to and without waiving its general objections or these specific objections, the

State submits as follows:

A. The following natural resources have sustained physical damage, injury or

impairment by the acts and omissions of the Defendants, including Peterson Farms:

1. Surface Water -- Surface waters contained within the Oklahoma portion of the

Illinois River Watershed, including but not limited to the surface waters of the Illinois

River, Flint Creek, Baron Fork, Lee Creek, Peacheater Creek, Tyner Creek, Lake

Tenkiller and any and all tributaries to the above.

2. Groundwater -- Groundwater contained within the Oklahoma portion of the

Nlinois River Watershed.

3. Biota -- Biota, including, but not limited to, birds, mammals, fish, and

invertebrates, contained within the Oklahoma portion of the Illinois River Watershed.

4. Sediments/River/Stream/Lake Bottoms -- Sediment/river/stream/lake bottoms

contained within the Oklahoma portion of the Illinois River Watershed.
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5. Land -- Land impacted by poultry waste within the Oklahoma portion of Illinois
River Watershed.

(B)  The State anticipates that expert reports, to be submitted pursuant this Court’s
Scheduling Order, will support a claim of injury to the above identified natural resources and
which is of a nature and magnitude sufficient 1o support a claim for damages 1o replace or
restore each natural resource:

1. Existing data and new data (produced to Defendants on February 1, 3, and 8, 2007
and in subsequent productions) demonstrate that surface waters within the Oklahoma
portion of the Illinois River Watershed have been injured in such magnitude sufficient
to support a claim of damages. Increased nutrient and bacterial concentrations have
resulted in degradation of water quality.

2. Existing data and new data (produced to Defendants on February 1, 3, and 8, 2007
and in subsequent productions) demonstrate that groundwater in the Oklahoma
portion of the Illinois River Watershed has been injured in such magnitude sufficient
to support a claim of damages. Increased nutrient and bacterial concentrations have
resulted degradation of water quality.

3. Existing data and new data (produced to Defendants on February 1, 3, and 8, 2007
and in subsequent productions} demonstrate that biota in the Oklahoma portion of the
Illinois River Watershed have been injured in such magnitude sufficient to support a
claim of damages. Increased nutrient, metal and bacteria levels have affected
community structure, decreased fish habitat and affected {ish growth and health.

4. Existing data and new data (produced to Defendants on February 1, 3, and 8 and

in subsequent productions) demonstrate that sediments/river/stieam/lake bottoms in

18




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

the Oklahoma portion of the Illinois River Watershed have been injured in such
magnitude sufficient to support a claim of damages. Bacteria, nutrients and metals
have contaminated the sediments in the lilinois River Watershed and increased
nutrient concentrations have affected community structures.

5. Existing data and new data (produced to Defendants on February 1, 3, and § and
in subsequent productions) demonstrate that land in the Oklahoma portion of the
Iilinois River Watershed has been injured in such magnitude sufficient to support a
claim of damages. Bacteria and nutrients have contaminated the land in the lllinois
River Watershed and increased nutrient concentrations have affected contiguous and
surface water quality and subsurface groundwater quality.

c) It is impossible to distinguish between damage, injury and harm caused by the
phosphorus, bacteria and other constituents in the waste of birds owned or controlled by Peterson
Farms from that caused by waste owned and controlled by the other Defendants. The State has
suffered, and continues to suffer, an indivisible harm caused by the improper waste disposal of
all of the Defendants. In further response, the State incorporates its objections and response to
Interrogatory No. 5 as if fully stated herein.

INTERROGATORY NO. 9: For each item of physical damage (injury or impairment)

identified in your answer to Interrogatory No. 8, please fully describe the economic damages,
whether compensatory money damages, restitutionary money damages, or costs of restoration or
replacement, which you contend are (or were) directly caused by any act or omission of Peterson
Farms. Your answer should include, but not be limited to, for each element of damages,

describing the quantification of the damages, the method of calculating the damages, as well as

19

Page 19 of 82




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 20 of 82

identifying your evidence, whether testimonial or documentary, which you contend supports

YOUT answer.

RESPONSE TO INTERROGATORY NO.9:  The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A) and (B).

Subject to and without waiving its general objections or these specific objections, the

State is unable to provide the nature and amount of damages the State is seeking to recover until

expert characterization of the injury is completed. The State continues to develop its damage

model and will provide the Defendants with this information pursuant to the Court’s Scheduling

Order (Dkt. #1075).

The State will be using established methodologies to arrive at its natural damages

estimate. Which methodology or methodologies it will ultimately decide to use fall within the

attorney work product doctrine. The State will disclose this information pursuant to the Court’s

Scheduling Order when the State provides its expert damages report(s). The State reserves the

right to supplement this Interrogatory as responsive information is identified, except that the

State will produce expert reports pursuant to the Court’s Scheduling Order (Dkt. # 1075).

INTERROGATORY NO. 10: Do you agree that from time to time, non-poultry growers

acquire poultry litter and land apply such poultry litter within the IRW?

RESPONSE TO INTERROGATORY NO. 10: The State objects to this Interrogatory on the

basis that it is vague and ambiguous as to the amount of poultry waste spread in the IRW by non-

poultry growers, as well as the frequency at which it occurs. Subject to and without waiving its

20




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 21 of 82

general objections or these specific objections, the State responds that some amount of waste

generated by at least one of the Defendants and entities for which at least one of the Defendants

are legally responsible has been given to non-poultry growers who have then spread it on their

land or the land of others in the IRW,

INTERROGATORY NO. 11: For each year from 1980 to the present, identify the

quantity of poultry litter land applied in the IRW, as well as your evidence, whether testimonial

or documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 11:  The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A) and (B).

The State has requested this information from all Defendants and all have declined to

provide the information to the State. Subject to and without waiving its general objections or

these specific objections, at present the State does not know the precise quantity of poultry waste

that has been generated by the poultry industry and has been applied in the Illinois River

Watershed for each year from 1980 to the present. However, upon information and belief, the

general quantity of poultry waste generated by the poultry waste is substantial and has caused

injury and damages to the State. Pursuant to Fed.R.Civ.P. 33(d), the following are examples of

documents that refer to the amount of litter generated in the Illinois River Watershed during

certain time periods:
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1. Coordinated Watershed and Restoration Protection Strategy for Oklahoma’s

Impaired Scenic Rivers (Per SB 972) 2002, 2004-2006 Update located at

http://environment.ok.gov/.

2. Basin-Wide Pollution Inventory for the Illinois River Comprehensive Basin

Management Program located at:

hitp://www.okec.state.ok.us/WQ/WQ reports/REPORTO43.pdf.

3 Peacheater Creek 319 Demonstration Project-Oklahoma Conservation

Commission. Information relating to Peacheater Creek and the Illinois River Monitoring

Project were located in OCC WQ Box 10C.

4. Bates Nos. OKDAO0000001-OKDAO0010561 and OKDA0013013-OKDA0021846,

produced on June 15, 2006, which show the amount of poultry waste which the growers

report applying in the IRW in Oklahoma.

Additional information on the amount of poultry waste generated in the IRW is contained

in the records of the Oklahoma Department of Agriculture, Food and Forestry to be produced at

an upcoming production. The State will supplement this Interrogatory when the requested

information is known, except that the State will disclose information known or opinions held by

expert consultants retained or employed in anticipation of litigation or preparation for trial upon

which it intends to rely pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its

experts are still collecting data and performing analysis on the data which will be used in their

opinions and reports and the State reserves the rights to supplement its response.

INTERROGATORY NO. 12: For each year from 1980 to the present, identify the

quantity of the poultry litter land applied within the IRW that was applied by persons who were

not poultry growers, poultry companies, or persons operating under contract with poultry

22




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 23 of 82

growers or poultry companies, as well as your evidence, whether testimonial or documentary,

which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 12: The State incorporates its response and

objections to Interrogatory No. 11 as if fully stated herein. The State does not know the precise

quantity of poultry waste spread on land within the IRW that was applied by persons who were

not poultry growers, poultry companies, or persons operating under contract with poultry

growers or pouliry companies. Further, the State contends that the identity or status of the

individual(s) who applied poultry waste for which poultry defendants are legally liable is

irrelevant to the State’s case. The State will supplement this Interrogatory when the requested

information is known except that the State will produce expert reports pursuant to the Court’s

Scheduling Order (Dkt. #1075).

INTERROGATORY NO. 13: If you contend that Peterson Farms is liable for the land

application of poultry litter in the IRW by persons other than the poultry growers under contract

with it, please fully explain the factual basis for your contention, and identify your evidence,

whether testimonial or documentary, which you contend suppotts your answer.

RESPONSE TO INTERROGATORY NO. 13: The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A) and (B).

Further, the State objects to this Interrogatory because it is overly burdensome to require

the State to provide a narrative of its case and to identify all its evidence.
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Subject to and without waiving its general objections or these specific objections, the

State responds: Poultry waste necessarily follows from the growing of poultry. Peterson Farms

have had reason to recognize that in the ordinary course of its poultry growers doing their work

in the usual or prescribed manner, a trespass or nuisance was likely to result. Accordingly, under

the principles of Restatement (Second) Torts § 4278 Peterson Farms is liable.

Additionally, Peterson Farms, by virtue of the nature of its relationship with the growers,

including its contracts with growers, its control, involvement and oversight over growers, ils

ownership of the birds, and its participation in the disposal of poultry waste, make the growers

agents and / or employees of Peterson Farms, and thus Peterson Farms is liable under principles

of agency and / or respondeat superior.

Additionally, Peterson Farms owns or operates and / or has owned or operated growing

operations in its own right, and thus Peterson Farms is liable.

Additionally, Peterson Farms, by virtue of its arrangements with the growers, including

its contracts with growers, its control, involvement and oversight over growers, its ownership of

the birds, and its participation in the disposal of poultry waste, make the Peterson Farms an

"arranger" and thus liable.

Additionally, Peterson Farms, by virtue of owning or operating and / or having owned or

operated growing operations in its own right, make Peterson Farms an "owner / operator” and

thus liable.

Additionally, Peterson Farms, by virtue of the nature of its relationship with the growers,

including its contracts with growers, their control, involvement and oversight over growers, its

ownership of the birds, and its participation in the disposal of poultry waste, make Peterson

Farms an "owner / operator" and thus liable.
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Additionally, Peterson Farms, in its own right and by virtue of its relationship with its

growers, is or has in the past been a generator of poultry waste and / or owner or operator of

treatment, storage facilities for poultry waste who have contributed to or is contributing to the

handling, storage, treatment, transportation or disposal of poultry waste, and thus is liable.

The State will disclose information known or opinions held by expert consultants retained

or employed in anticipation of litigation or preparation for trial upon which it intends to rely

pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its experts are still

collecting data and performing analysis on the data which will be used in their opinions and

reports and the State reserves the rights to supplement its response.

INTERROGATORY NO. 14: For each year from 1980 to the present, identify the

quantity of the poultry litter land applied within the IRW that was imported into the IRW from

poultry growing operations outside of the IRW, as well as your evidence, whether testimonial or

documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 14: The State incorporates its response and

objections to Interrogatories No.11 and 12 as if fully stated herein. The State does not know the

precise quantity of poultry waste spread on land within the Illinois River Watershed that was

imported into the IRW from poultry growing operations outside of the IRW. The State will

supplement this Interrogatory as relevant information is identified.

INTERROGATORY NO. 15: For each year from 1980 to the present, please identify the

quantity of the poultry litter that was generated within the IRW, but not land applied in the IRW,

as well as your evidence, whether testimonial or documentary, which you contend supports your

answer.
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RESPONSE TO INTERROGATORY NO. 15: The State incorporates its response and

objections to Interrogatories No. 11 and 12 as if fully stated herein. The State objects to this

Interrogatory as vague and ambiguous as it does not define what “not land applied” means.

Subject to and without waiver of this objection, the State does not know the precise quantity of

poultry waste that was generated within the Illinois River Watershed but not spread on land in

the IRW.

The State will disclose information known or opinions held by expert consultants

retained or employed in anticipation of litigation or preparation for trial upon which it intends to

rely pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its experts are still

collecting data and performing analysis on the data which will be used in their opinions and

reports and the State reserves the rights to supplement its response.

INTERROGATORY NOQO. 16: Please specifically identify each parcel of land within the

IRW (with sufficient detail to allow Peterson Farms to physically locate such parcel, ie, by

address, legal description or Global Positioning System coordinates), where you contend any

poultry grower under contract with Peterson Farms (at any time) land applied poultry litter. In

doing so, identify your evidence, whether testimonial or documentary, which you contend

supports your answer.

RESPONSE TO INTERROGATORY NO. 16: The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed R.Civ.P. 26(b)(4)(A) and (B). The State

will disclose information known or opinions held by expert consultants retained or empioyed in
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anticipation of litigation or preparation for trial upon which it intends to rely pursuant to the

Court’s Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and

performing analysis on the data which will be used in their opinions and reports and the State

reserves the rights to supplement its response.

The State incorporates its response and objections to Interrogatory No. 2, as if stated fully

herein. Subject to and without waiving its general objections or these specific objections, the

State refers Peterson to the grower records and/or records of spreading waste on land required to

be maintained by private commercial growers and applicators in Oklahoma. These records can

be found in the documents made available to Peterson Farms by the Oklahoma Department of

Agriculture, Food, and Forestry in response to Peterson Farms’ Open Records Request and in

documents produced by the State on June 15, 2006, Bates Nos. OKDA0000001-OKDAG010561

and QKDAQ0013013-OKDA0021846. Also, see attached the State’s index of documents

produced pursuant to the Court’s Order (Dkt. #1075), specifically Bates Nos. STOK16502-

16505, OK-PL001-5863). Further, the State has requested this information from Peterson

Defendants and Peterson has improperly refused 1o produce it. The State reserves the right to

supplement this response after it receives the information it has requested from Peterson Farms

and as additional information is identified and developed, except that the State will produce

expert reports pursuant to the Court’s Scheduling Order (Dkt. #1175).

INTERROGATORY NO. 17: For each parcel of land identified in your answer to

Interrogatory No. 16, please identify by date and quantity any instance when poultry litter was

land applied in an amount, which you deem to be in excess of the specific agronomic need of the

crops or forage present at the time of the application. In doing so, identify your evidence,

whether testimonial or documentary, which you contend supports your answer.
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RESPONSE TO INTERROGATORY NO. 17:  The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4}A) and (B). The State

will disclose information known or opinions held by expert consultants retained or employed in

anticipation of litigation or preparation for trial upon which it intends to rely pursuant to the

Court’s Scheduling Order (Dkt. #1075). The Stale and its experts are still collecting data and

performing analysis on the data which will be used in their opinions and reports and the State

reserves the rights to supplement its response.

Subject to and without waiving its general objections or these specific objections,

Peterson Defendants own files contain soil test information from their growers. Further, grower

files at the Oklahoma Department of Agriculture, Food and Forestry (“ODAFF™) contain soil test

results. The grower files were produced on June 15, 2006 Bates Nos. OKDAO000001-

OKDAG010561 and OKDAOG13013-OKDA0021846, and in response to Peterson’s Open

Records Request. These files will also be made available at the upcoming ODAFF document

production.

Soil Test Phosphorus (“STP”) is defined as pp2m (lbs/ac). One hundred percent

phosphorus fertilizing sufficiency for Bermuda grass, Fescue, Corn and Wheat occurs at 65 STP.

Therefore, any spreading of manure containing phosphorus applied to lands with an STP of 65 or

greater is being spread “in excess of the specific agronomic need.” Further, if land has an STP of

less than 65 and the spreading of manure causes the STP to rise above 65 then the specific

agronomic needs of that soil have been exceeded.
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The State has not completed a list of all lands in excess of agronomic need and need not

specifically identify each separate parcel with an STP of greater than 65. In those specific

instances where the State will use other direct evidence of specific parcels with an STP greater

than 65, the State will supplement this Interrogatory with the additional specific, direct evidence

it will use.

INTERROGATORY NO. 18: Please fully describe your contention that Peterson Farms

“has long known that poultry waste was an enormous contributor to phosphorus and other

pollution in the IRW.” In doing so, identify your evidence, whether testimonial or documentary,

which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 18: The State objects to this Interrogatory to the

extent it seeks information protecied by the atiorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A} and (B)

The State objects to these discovery requests to the extent that they improperly seek

identification of “all” items or “each” item of responsive information or to state “with

particularity” the basis for some contention of the State. Such discovery requests are thus overly

broad and unduly burdensome. It may be impossible to locate “all” items or “each” item of

responsive information to such discovery requests, or at this stage of the case to state “with

particularity™ the basis for a contention. It is improper by Interrogatory to require the State to

provide a narrative account of its case.

Subject to and without waiving the foregoing objections, the State offers the following

examples of Peterson’s knowledge of poultry waste as an enormous contributor to phosphorus
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and other pollution in the IRW. As a general matter, subject to ongoing discovery, the Court in
City of Tulsa v. Tyson, et al. 258 F. Supp. 2d, 1253, 1296 (N.D. Okl. 2003) vacated in connection
with settlement, found that, “[a]lthough Poultry Defendants cite other sources of phosphorus in
the Watershed, they admit in their response brief that they were aware in the 1990s that
“phosphorus presented potential problems to the Watershed” and, therefore, attempted to address
the problem by educating their growers regarding better litter management. Given these
admissions, the Court finds Poultry Defendants had “reason to recognize that, in the ordinary
course of [the growers] doing the work in the usual or prescribed manner, the trespass or
nuisance is likely to result.” Peterson Farms was a defendant in the Cify of Tulsa case. In the
response brief in question, the City of Tulsa defendants, including Peterson Farms, admitted that
they became aware of the environmental impact of phosphorous in poultry waste in
“approximately the mid-1990s.” Dkt. No. 255, Case No. 4:01-cv-00900-CVE-PJC, attached
hereto as Exhibit 2 at § 4, p. 4. No material difference exists between the polluting resulits of
land application of poultry waste in the Eucha-Spavinaw watershed, which was the subject of the
City of Tulsa case, and that of the Illinois River Watershed. Particularly as regards phosphorus
and bacteria, it has long been understood in academic and industry circles that land application of
wastes can lead to the environmental harms which are the subject of this suit.

(1Y On December 5, 2004, a group of Integrators, including Peterson, published a paid
advertisement in the Tulsa World, which admits that poultry wasle is a source of excess
phosphorus in the Illinois River Watershed. (Attached as Exhibit 3).

(2) In addition, on [date] the Integrators, including Peterson, published a “letter” to the

Citizens of Oklahoma proposing various ways to improve management of poultry waste in
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Oklahoma’s scenic rivers, thereby admitting that pouliry waste is an environmental contaminant.

(Attached as Exhibit 4).

(3) In the Tulsa World on September 12, 2004, a group of integrators including Peterson

stated “That’s why we have been working with the State . . . to improve the management of

pouliry relate nutrients that might find their way into. . .Scenic river watersheds-We are prepared

to do our part to take care of the poultry portion of the nutrient equation.”

(4) In the Watershed Restoration Action Strategy (WRAS) for the Illinois River/Barron Fork

Watersheds, July 1, 1999, Peterson Farms was part of the watershed advisory group. In this

report and known to Peterson through their participation in the watershed advisory group is the

knowledge that “[i]t has been suspected since the early 1980’s that the Illinois River and Lake

Tenkiller in northeastern Oklahoma were experiencing water quality degradation, primarily

perceived as reduced clarity. Numerous studies verified that the lake and river were experiencing

accelerating eutrophication from excessive nutrient loading caused by land use changes in the

watershed. Research linked water quality problems to sources including both point sources and

nonpoint sources such as the poultry and grazing industries in the basin. ”

(5) Poultry Water Quality Handbook 2d. Ed., Printed with the Permission of the Water

Quality Consortium, Peterson Farms, P.O. Box 248, Decatur, Arkansas, USA 72722

The State will disclose information known or opinions held by expert consultants retained

or employed in anticipation of litigation or preparation for trial upon which it intends to rely

pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its experts are still

collecting data and performing analysis on the data which will be used in their opinions and

reports and the State reserves the rights to supplement its response.
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INTERROGATORY NO. 19: Please fully describe the *“State of Oklahoma’s past and

present response costs under CERCLA § 107” incurred as a direct result of any act or omission
by Peterson Farms. Your answer should include, but not be limited to, describing each response
action, the costs incurred pursuant to such action, how such action was necessitated by an act or
omission of Peterson Farms, how such costs were calculated, and describing your evidence,
whether testimonial or documentary, which you contend supports your answer.

RESPONSE TO INTERROGATORY NO. 19: The State objects to this Interrogatory to the

extent that it seeks the discovery of information that is protected by the attorney-client privilege
and/or the work product doctrine. The State further objects to this Interrogatory to the extent that
it seeks information known or opinions held by expert consultants retained or specially employed
by the State or by its counsel in anticipation of litigation or preparation for trial. Fed. R. Civ. P.
26(b)(4)(A) and (B). The State will disclose information known or opinions held by expert
consultants retained or employed in anticipation of litigation or preparation for trial upon which
it intends to rely pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its
experts are still collecting data and performing analysis on the data which will be used in their
opinions and reports and the State reserves the rights to supplement its response.

Without waiving its objections, because the improper waste disposal practices of all of
the Poultry Integrator Defendants results in an indivisible injury to the State, the State has not
calculated response costs pursuant to CERCLA §107 which are incurred as a direct result of any
act or omission of Peterson Farms alone.

The State has incurred removal or remediation costs that are not inconsistent with the

National Contingency Plan. 42 US.C. § 9607(a)(4)(A). The following list of removal or
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remediation costs is not exhaustive and the State reserves the right to supplement as the State
continues to review its records and to incur response costs.
1. Illinois River Watershed Implementation Program (1996)
2. Illinois River: Monitoring Small Watersheds to Assess WQ (1992)
3. Ilinois River and Baron Fork Watershed Implementation Program (1999)
4. Tenkiller Clean Lakes Study
5. Periphyton/biological monitoring
6. Costs incurred for the monitoring, assessment and evaluation of the release or
threat of release of hazardous substances from Defendants activities in the Illinois
River Watershed.
7. State share of cost sharing measures to implement management practices to limit
phosphorus pollution and migration within the IRW.
8. Costs incurred evaluating, assessing and/or implementing any removal or
remedial action to abate, prevent, minimize, stabilize, mitigate, or eliminate the
release or threat of release.

INTERROGATORY NO. 20: If you contend that any poultry prower under

contract (at any time) with Peterson Farms in the IRW has ever violated the provisions of
his/hers/its Animal Waste Management Plan, Nutrient Management Plan, Comprehensive
Nutrient Management Plan or equivalent, please fully describe such violation. Your answer
should include, but not be limited to, for each such violation, describing the name and location of
the poultry grower, the details of the violation, the date of the violation, as well as your evidence,

whether testimonial or documentary, which you contend supports your answer,
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RESPONSE TO INTERROGATORY NO. 20: The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A) and (B). The State

further objects to this Interrogatory in that it is not limited by time frame. The State will disclose

information known or opinions held by expert consultants retained or employed in anticipation

of litigation or preparation for trial upon which it intends to rely pursuant to the Court’s

Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and performing

analysis on the data which will be used in their opinions and reports and the State reserves the

rights to supplement its response.

Without waiving its objections, the State is not required to rely for proof of its case on

evidence directly documenting each individual violation of the Animal Waste Management Plan,

Nutrient Management Plan, Comprehensive Nutrient Management Plan by Peterson Farms or its

contract growers. The State has already provided Defendants with sampling data produced

pursuant to the Court’s Order of January 5, 2007 (Dkt. #1016), and will continue to provide

additional data as it is identified and developed. Additionally, the State will supplement its

response with any additional specific, direct evidence it intends to rely on as it is identified and

developed, except that the State will produce expert reports pursuant to the Court’s Scheduling

Ouder (Dkt. # 1075). Further, the State reserves the right to supplement this response when the

State receives the information it has requested from Peterson Defendants and completes its

investigation.
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The State intends to demonstrate violations of animal waste management plans, nutrient
management plans or comprehensive nutrient management plans through expert testimony that is
based on (1) published treatises and peer reviewed articles on relevant and applicable subjects
(discussed below), and (2) the evaluation of sampling and analysis data collected by the State
and its consultants. The State will call expert witnesses at trial who will demonstrate that land
application of the Defendant’s wastes (i.., the wastes of its growing operations and that of its
contract growers) within the IRW releases contaminants contained in these wastes into the
environment and rainfall: (1) washes off the constituents of these wastes and the land applied
soils and they together run off of the area that was land applied and flow into IRW surface
waters, and (2) discharge, seep and leach from the land applied soils into ground waters that flow
into IRW surface waters. In particular, the State will demonstrate violations by:

(A)  Showing that the soils and Karst geology that make up the IRW are particularly

susceptible to surface water runoff and seepage and leaching into the groundwater.

Additionally, the hydrogeological connection between and among the land surface, the

ground waters and the surface waters within the IRW will demonstrate the “pathway” to

and through surface and ground water that runs into the streams and rivers of the IRW
and eventually into Lake Tenkiller;

(B)  Showing that a chemical “finger print” is found all along this water pathway

(from waste application sites to Lake Tenkiller) by analysis and comparison of the

chemical attributes of the Defendants’ waste, the soils on which those wastes are applied,

the groundwater, and surface waters leaving land applied locations, the water and
sediments of the streams and rivers that collect runoff and ground waters, and the

sediments of Lake Tenkiller;
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(C}  Conducting Lake Tenkiller core analysis and comparing with (i) other lakes and

(i1) poultry and waste growth and production;

(D)  Analyzing historical poultry waste contaminant concentration trends in the IRW

surface waters (including Lake Tenkiller) and comparing with poultry production and

waste volume in the IRW;

(E)  Demonstrating poultry waste indicator chemicals and substances at locations that

are co-incident with locations within the IRW that experience injury for which the State

seeks damages and injunctive relief;

(F)  Demonstrating that the density of poultry operations directly influences the

concentrations of phosphorous in IRW streams and rivers and that the contributions of

phosphorous from land application of pouliry waste causes the injuries 1o IRW water
quality and biota for which the State secks damages and injunctive relief;

(G)  Showing that poultry waste is the major contributor of nutrients in the IRW using

a nuirient mass balance analysis,

(H) Showing that poultry waste is a major contributor of pollutants in the IRW by

circumstantial evidence.

The State has produced documents addressed by the Court’s January 5, 2007, Order
associated with the State’s sampling scheme with the State’s document productions and will
continue these productions on a rolling basis. The State has produced grower files on June 15,
2006, Bates Nos. OKDA0000001-OKDA0010561 and OKDA0013013-OKDA0021846 which
may contain animal waste plan information which demonstrates violation of such plans. The
State will also produce these records at the upcoming document production at the Oklahoma

Department of Agriculture, Food, and Forestry.

36




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 37 of 82

INTERROGATORY NO. 21: Please fully describe each violation of the Oklahoma

Registered Poultry Feeding Operations Act, and the regulations enacted pursuant thereto by

Peterson Farms or any poultry grower with whom it is or has contracted for the raising of poultry

within the IRW. Your answer should include, but not be limited to, for each such violation,

describing the name and location of the violator, the details of the violation, the date of the

violation, as well as your evidence, whether testimonial or documentary, which you contend

SUppPOIts your answer.

RESPONSE TO INTERROGATORY NO. 21: The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)}(4)(A) and (B). The State

will disclose information known or opinions held by expert consultants retained or employed in

anticipation of litigation or preparation for trial upon which it intends to rely pursuant to the

Court’s Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and

performing analysis on the data which will be used in their opinions and reports and the State

reserves the rights to supplement its response. The State further objects to this Interrogatory in

that it is not limited by time frame.

The State is not required to rely for evidence of its case on evidence directly documenting

each individual statutory violation, release or application of waste and tracing it from the bird to

the injured resource. The State has already provided Defendants with sampling data produced

pursuant to the Court’s Order of January 5, 2007 (Dkt. #1016), and will continue to provide

additional data as it is identified and developed. Additionally, the State will supplement its
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response with any additional specific, direct evidence it intends to rely on as it is identified and

developed, except that the State will produce expert reports pursuant to the Court’s Scheduling

Order (Dkt. #1075). Further, the State reserves the right to supplement this response when the

State receives the information it has requested from Peterson Defendants and completes its

investigation.

Without waiving its objections, the State intends to demonstrate violations of the

Oklahoma Registered Pouliry Feeding Operations Act through expert testimony that is based on

(1) published treatises and peer reviewed articles on relevant and applicable subjects (discussed

below), and (2) the evaluation of sampling and analysis data collected by the State and its

consultants. The State will call expert witnesses at trial who will demonstrate that land

application of the Defendant’s wastes (i.e., the wastes of its growing operations and that of its

contract growers) within the IRW releases contaminants contained in these wastes into the

environment and rainfall: (1) washes off the constituents of these wastes and the land applied

soils and they together run off of the area that was land applied and flow into IRW surface

waters, and (2) discharge, seep and leach from the land applied soils into ground waters that flow

into IRW surface waters. In particular, the State will demonstrate violations by:

(A)  Showing that the soils and Karst geology that make up the IRW are particularly

susceptible to surface water runoff and seepage and leaching into the groundwater.

Additionally, the hydrogeological connection between and among the land surface, the

ground waters and the surface waters within the IRW will demonstrate the “pathway™ to

and through surface and ground water that runs into the streams and rivers of the IRW

and eventually into Lake Tenkiller;
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(B)  Showing that a chemical “finger print” is found all along this water pathway
(from waste application sites to Lake Tenkiller) by analysis and comparison of the
chemical attributes of the Defendants’ waste, the soils on which those wastes are applied,
the groundwater, and surface waters leaving land applied locations, the water and
sediments of the streams and rtivers that collect runoff and ground waters, and the
sediments of Lake Tenkiller;

(C)  Conducting Lake Tenkiller core analysis and comparing with (i} other lakes and
(ii) poultry and waste growth and production;

(D)  Analyzing historical pouliry waste contaminant concentration trends in the IRW
surface waters (including Lake Tenkiller) and comparing with poultry production and
waste volume in the IRW;

(E)  Demonstrating poultry waste indicator chemicals and substances at locations that
are co-incident with locations within the IRW that experience injury for which the State
seeks damages and injunctive relief;

(F}  Demonstrating that the density of poultry operations directly influences the
concentrations of phosphorous in IRW streams and rivers and that the contributions of
phosphorous from land application of poultry waste causes the injuries to IRW water
quality and biota for which the State seeks damages and injunctive relief;

(G)  Showing that poultry waste is the major contributor of nutrients in the IRW using
a nutrient mass balance analysis;

(H)  Showing that poultry waste is a major contributor of pollutants in the IRW by

circumstantial evidence.

39




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 40 of 82

The State has produced documents addressed by the Court’s January 5, 2007, Order

associated with the State’s sampling scheme with the State’s document productions and will

continue these productions on a rolling basis. The expert opinions and reports that will show

these violations are still being completed and will be provided to the Defendants in accordance

with the Court’s Order Scheduling Order (Dkt. #1075).

The State has produced grower files on June 15, 2006, Bates Nos. OKDA0000001-

OKDA0010561 and OKDA0013013-OKDA0021846 which may contain violation information.

Further the State will reproduce these files at the upcoming Oklahoma Department of

Agriculture, Food, and Forestry document production.

INTERROGATORY NO. 22: Please fully describe each violation of the Oklahoma

Concentrated Animal Feeding Operations Act, and the regulations enacted pursuant thereto by

Peterson Farms or any poultry grower with whom it is or has contracted for the raising of poultry

within the IRW. Your answer should include, but not be limited to, for each such violation,

describing the name and location of the violator, the details of the violation, the date of the

violation, as well as your evidence, whether testimonial or documentary, which you contend

supports your answer.

RESPONSE TO INTERROGATORY NO. 22: The State is not making a claim of violation

of the CAFO Act against Peterson Farms.

INTERROGATORY NO. 23: For each year from 1980 to the present, please identify the

quantity of fertilizer (whether commercial or organic), other than poultry litter, that was land

applied within the IRW, and identify your evidence, whether testimonial or documentary, which

you contend supports your answer.
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RESPONSE TO INTERROGATORY NO. 23: The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed.R.Civ.P. 26(b)(4)(A) and (B). The State

further objects to this Interrogatory in that it is not limited by time frame. The State will disclose

information known or opinions held by expert consultants retained or employed in anticipation

of litigation or preparation for trial upon which it intends to rely pursuant to the Court’s

Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and performing

analysis on the data which will be used in their opinions and reports and the State reserves the

rights to supplement its response.

Subject to and without waiver of these objections, at present the State does has not

precisely quantified how much fertilizer (whether commercial or organic) was land applied in the

Illinois River Watershed for each year from 1980 to the present. Pursuant to Rule 33(d),

documents responsive to this request may be found at the Oklahoma Department of Agriculture

Food and Forestry document production. The Commercial Fertilizer section may have

documents which show the amount of fertilizer sold in the counties that make up the IRW, but

not necessarily the amount applied in the IRW. The State will supplement this response when

responsive information is identified, except that the State will produce expert reports pursuant to

the Cowrt’s Scheduling Order (Dkt. # 1075).
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INTERROGATORY NO. 24: Please fully describe the status of Oklahoma’s

promulgation of Total Maximum Daily Loads for any waler body or water course within the

IRW, including an explanation as to why Oklahoma has not promulgated such TMDLs.

RESPONSE TO INTERROGATORY NO. 24: The State objects to this Interrogatory 1o the

extent it asks the State to “fully” describe the status. The State is currently working on a Nutrient

TMDL for the Illinois River, Barron Fork Creek and Lake Tenkiller. The State has not yet

promulgated a nutrient TMDL because of technical issues. Those technical issues include

calibrating models, integration of additional data, and interoperability of modeling tools. The

State will supplemental this response as additional information is identified.

INTERROGATORY NO. 25: If you contend that Peterson Farms’ liability derives, 1o any

degree, from the formulation of its poultry feeds, please describe the specific formulation,

including the constituent elements thereof, which you contend is proper.

RESPONSE TO INTERROGATORY NO. 25; The State objects to this Interrogatory to the

extent it seeks information protected by the attorney-client privilege or work product protection.

Further, the State objects to this Interrogatory to the extent that it seeks information known or

opinions held by expert consultants retained or specially employed by the State or by its counsel

in anticipation of litigation or preparation for trial. Fed R.Civ.P. 26(b)(4)(A) and (B). The State

will disclose information known or opinions held by expert consultants retained or employed in

anticipation of litigation or preparation for trial upon which it intends to rely pursuant to the

Court’s Scheduling Order (Dkt. #1075). The State and its experts are still collecting data and

performing analysis on the data which will be used in their opinions and reports and the State

reserves the rights to supplement its response.
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The State further objects to this Interrogatory in that it requests information the disclosure
of which would be a violation of the Court’s Confidentiality Order. The State has no contention

as to the proper feed formulation to be used by Peterson Farms.
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VERIFICATION
STATE OF OKLAHOMA )
) ss:
COUNTY OF OKLAHOMA)
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I, Miles Tolbert, being of legal age, hereby depose and state that I have read the
foregoing responses to these interrogatories and that they are true and correct, to the best of my
knowledge and belief, and that I furnish such responses based on consultation with the

representatives of the State of Oklahoma. &é\

Miles Tolbert
Secretary of the Environment
State of Oklahoma

\.lu.n
Signed and subscribed to before me on this _/ = day of#ﬂ 2007

%]L%O

Not:fL)LPm;hc
My Commission Expires:
1 /o4/1o
My Commission Number:

oabl 796>
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REQUEST FOR PRODUCTION NO. 1: Please produce all documents identified in your

answer to Interrogatory No. 2.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” doecuments

or each item of information responsive to the request.

Subject to and without waiving its general objections or these specific objections, no

documents are referred to in Response to [nterrogatory No. 2.

REQUEST FOR PRODUCTION NO. 2: Please produce all documents identified in your

answer to Interrogatory No. 3.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request.

Subject to and without waiving its general objections or these specific objections, no

documents are referred to in Response to Interrogatory No. 3.

REQUEST FOR PRODUCTION NQ. 3; Please produce all documents identified in your

answer to Interrogatory No. 4.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request.
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Subject to and without waiving its general objections or these specific objections, no

documents are referred to in responding to Response to Interrogatory No. 4.

REQUEST FOR PRODUCTION NO. 4: Please produce all documents identified in your

answer to Interrogatory No. 5.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: The State objects to this

request 1o the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request.

Subject to and without waiving its general objections or these specific objections, no

documents were identified in response to Interrogatory No. 5.

REQUEST FOR PRODUCTION NO. 5;: Please produce all documents identified in your

answer to Interrogatory No. 6.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: The Staie objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No. 6.

REQUEST FOR PRODUCTION NO. 6: Please produce all documents identified in your

answer to Interrogatory No. 7.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 6: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request.

Subject to and without waiving its general objections or these specific objections, no

documents were identified in Response to Interrogatory No. 7.

REQUEST FOR PRODUCTION NQ. 7: Please produce all documents identified in your

answer to Interrogatory No. 8.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

attached index of the State’s Court QOrdered Production.

REQUEST FOR PRODUCTION NO. 8: Please produce all documents identified in your

answer 1o Interrogatory No. 9.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request.
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Subject to and without waiving its general objections or these specific objections, no
documents were identified in response to Interrogatory No. 9.

REQUEST FOR PRODUCTION NQ. 9: Please produce all documents identified in your

answer to Interrogatory No. 10.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request.

Subject to and without waiving its general objections or these specific objections, no documents
were identified in response to Interrogatory No. 10.

REQUEST FOR PRODUCTION NQ. 10; Please produce all documents identified in your

answer to Interrogatory No. 11.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney work product and the work product of
experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the
response to Interrogatory No.11.

REQUEST FOR PRODUCTION NO, 11: Please produce all documents identified in your

answer 1o Interrogatory No. 12.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 11: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No.11.

REQUEST FOR PRODUCTION NO. 12: Please produce all documents identified in your

answer to Interrogatory No. 13.

RESPONSE TO REQUEST FOR PRODUCTION NO, 12; The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, no

documents were identified in response to Interrogatory No. 13.

REQUEST FOR PRODUCTION NO. 13: Please produce all documents identified in your

answer 1o Interrogatory No. 14.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
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or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No.11

REQUEST FOR PRODUCTION NO. 14: Please produce all documents identified in your

answer to Interrogatory No. 15.

RESPONSE TO REQUEST FOR PRODUCTION NO, 14: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response 1o Interrogatory No.11

REQUEST FOR PRODUCTION NOQ. 15: Please produce all documents identified in your

answer to Interrogatory No. 16.

RESPONSE TO REQUEST FOR PRODUCTION NO. 15: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.
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Subject to and without waiving its general objections or these specific objections, see the
response to Interrogatory No.11

REQUEST FOR PRODUCTION NO. 16; Please produce all documents identified in

your answer to Interrogatory No. 17.

RESPONSE TO REQUEST FOR PRODUCTION NO., 16: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney work product and the work product of
experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, no
documents were identified in response to Interrogatory No. 17.

REQUEST FOR PRODUCTION NO. 17: Please produce all documents identified in your

answer to Interrogatory No. 18.

RESPONSE TO REQUEST FOR PRODUCTION NO. 17: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. lt may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney work product and the work product of
experts prior fo the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see
response brief in City of Tulsa case where defendants, including Peterson Farms, admitted that

they became aware of the environmental impact of phosphorous in poultry waste in
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“approximately the mid-1990s.” Dkt. No. 255, Case No. 4:01-cv-00900-CVE-PJC, attached

hereto as Exhibit 2 at § 4, p. 4

REQUEST FOR PRODUCTION NO. 18: Please produce all documents identified in your

answer to Interrogatory No. 19.

RESPONSE TO REQUEST FOR PRODUCTION NO. 18: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to this request in

that it calls for the State to reveal attorney work product and the work product of experts prior to

the schedule established by the Court for production of expert reports. The State will supplement

this request when such information becomes available

REQUEST FOR PRODUCTION NO. 19: Please produce all documents identified in your

answer to Interrogatory No. 20.

RESPONSE TO REQUEST FOR PRODUCTION NO. 19: The State objects to this

request 1o the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

Response to Interrogatory No. 20.

REQUEST FOR PRODUCTION NO. 20: Please produce all documents identified in your

answer to Interrogatory No. 21.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 20: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No.21.

REQUEST FOR PRODUCTION NO. 21: Please produce all documents identified in your

answer to Interrogatory No. 22.

RESPONSE TO REQUEST FOR PRODUCTION NO. 21: The State objecis to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No.22.

REQUEST FOR PRODUCTION NO, 22: Please produce all documents identified in your

answer to Interrogatory No. 23.

RESPONSE TO REQUEST FOR PRODUCTION NO. 22: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
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or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections,

documents will be produced at the Oklahoma Department of Agriculture, Food and Forestry

document production.

REOQUEST FOR PRODUCTION NO. 23: Please produce any notes, transcripts, letters,

recordings or other documents, which memorialize any interview or communication with any

current or former employee of or poultry grower under contract with Peterson Farms.

RESPONSE TO REQUEST FOR PRODUCTION NO. 23: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney client, work product and the work

product of experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, See

Plaintiff’s answer to Interrogatory No. 1.

REQUEST FOR PRODUCTION NO. 24: Please produce any document authored by, obtained

from, or provided to you by any current or former employee of or poultry grower under contract

with Peterson Farms, other than (1) those documents you previously produced through any

agency of the State of Oklahoma, or (2) those documents produced to you by Peterson Farms in

the Lawsuit.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 24: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney client, work product and the work
product of experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, See
Plaintiff’s answer to Interrogatory No. 1.

REQUEST FOR PRODUCTION NOQ. 25: Please produce all documents related to the video

spot  entitled  “’Clean  Water’ 60 Seconds,”  which is located  at

htip://www.edmondsonagain.com/media-room.asp, including, but not Ilimited to, all

communications, scripts, production notes, drafts, copies of all video and audio created on
location (prior to editing), photographs, maps, invoices, itineraries, and memoranda.

RESPONSE TO REQUEST FOR PRODUCTION NO.25:  The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The State
does not represent the re-election campaign, and the re-election campaign is not a party to this
lawsuit. The State further objects to this request on the ground that it is improper and unduly
burdensome to request from a party documents relating to the statements or contentions of a non-
party.

REQUEST FOR PRODUCTION NO. 26: Please produce all documents relating to

communications between the Oklahoma Attorney General or the Office of the Attorney General,

and Save the Illinois River (“STIR™) or any of its members or representatives.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 26: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney work product and the work product of
experts prior to the schedule established by the Court.
Subject to and without waiving its general objections or these specific objections, the
State has not yet produced documents to Defendants from the Office of the Attorney General.
Such non-privileged responsive documents will be produced at a time and place agreed to by the
parties. To the extent that any copies of such documents were anecdotally kept in any files at
agencies where documents have been produced, non-privileged documents were provided for
inspection and copying at that agency.

REQUEST FOR PRODUCTION NO. 27: Please produce all documents relating to

communications between the Oklahoma Secretary of the Environment or the Office of the
Secretary of the Environment, and Save the Illinois River (“STIR”), or any of its members or

representatives.

RESPONSE TO REQUEST FOR PRODUCTION NO. 27: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item of information responsive to the request. The State further objects to the scope of
this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.
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Subject to and without waiving its general objections or these specific objections, all non-

privileged responsive documents were produced for inspection and copying at the on-site

production for the Office of the Secretary of the Environment. The State will supplement this

response should additional responsive information become available.

REQUEST FOR PRODUCTION NO. 28: Please produce all documents that relate to specific

instances when the substance, “Poultry Litter” has “washed into any lake or river” in the IRW as

stated at http://www.edmondsonagain.com/poultry-litter-facts.asp.

RESPONSE TO REQUEST FOR PRODUCTION NO. 28: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The

State does not represent the re-election campaign, and the re-election campaign is not a party to

this Jawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party. .

REQUEST FOR PRODUCTION NQ. 29; Please produce all documents that support the

contention that Peterson Farms adds =zinc to its poultry feed as stated

http://www.edmondsonagain.com/poultry-litter-facts.asp.

at

RESPONSE TO REQUEST FOR PRODUCTION NO. 29: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The

State does not represent the re-election campaign, and the re-election campaign is not a party to

this lawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party.
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REQUEST FOR PRODUCTION NO. 30: Please produce all documents that support the

contention that Peterson Farms adds copper to its poultry feed as stated

hitp://'www.edmondsonagain.com/poultry-litter-facts.asp.

at

RESPONSE TO REQUEST FOR PRODUCTION NO. 30: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The

State does not represent the re-election campaign, and the re-election campaign is not a party to

this lawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party

REQUEST FOR PRODUCTION NO. 31: Please produce all documents that support the

contention that Peterson Farms adds arsenic to its poultry feed as stated at

http://www.edmondsonagain.com/poultry-litter-facts.asp.

RESPONSE TO REQUEST FOR PRODUCTION NO. 31: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The
q p gency

State does not represent the re-election campaign, and the re-election campaign is not a party to

this lawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party. .

REQUEST FOR PRODUCTION NO. 32: Please produce all documents that support the

contention that Peterson Farms adds hormones to its poultry feed as stated at

hittp:/fwww.edmondsonagain.com/poultry-litter -facis.asp.

RESPONSE TO REQUEST FOR PRODUCTION NO. 32: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The

57




Case 4:05-cv-00329-GKF-PJC Document 1855-5 Filed in USDC ND/OK on 02/13/2009

Page 59 of 82

State does not represent the re-election campaign, and the re-election campaign is not a party (0

this lawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party.

REQUEST FOR PRODUCTION NO. 33: Please produce all documents that compare

“water near the fields where litter has been spread” to “untreated sewage” as stated at

hitp://www.edmondsonagain.com/poultry-litter-facts.asp.

RESPONSE TO REQUEST FOR PRODUCTION NO. 33: The State objects to this

request in that General Edmondson's re-election campaign is not an agency of the State. The

State does not represent the re~election campaign, and the re-election campaign is not a party to

this lawsuit. The State further objects to this request on the ground that it is improper and unduly

burdensome to request from a party documents relating to the statements or contentions of a non-

party. .

REQUEST FOR PRODUCTION NO, 34: Please produce all documents identified in your

answer to Interrogatory No. 25.

RESPONSE TO REQUEST FOR PRODUCTION NO. 34: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item information responsive to the request.

Subject to and without waiving its general objections or these specific objections, see the

response to Interrogatory No.25.
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REQUEST FOR PRODUCTION NO. 35: Please produce all documents that relate to the

sampling of any pouliry feed produced by any Defendant in the Lawsuit, other than documents

produced to you in the Lawsuit by any such Defendant.

RESPONSE TQ REQUEST FOR PRODUCTION NO. 35: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State further objects to the scope of

this request in that it calls for the State to reveal attorney work product and the work product of

experts prior to the schedule established by the Court.

Subject to and without waiving its general objections or these specific objections, the

State will produce documents responsive to this request at a mutually agreeable time and place.

REQUEST FOR PRODUCTION NO. 36; Please produce all documents related to the impact

of the poultry industry on the economy of the State of Oklahoma (which includes its political

subdivisions and citizens), including, but not limited to, tax revenue, employment, capital

investments, and consumer spending.

RESPONSE TQ REQUEST FOR PRODUCTION NO. 36: The State objects to this

request on the ground that it seeks information that is not reasonably calculated to lead to the

discovery of admissible evidence and that it is, therefore, irrelevant. This case is about the

conduct of the Defendants and the effect of that conduct on the environment of Oklahoma.

Consideration by the fact-finder of any potential economic effect of a verdict in a civil litigation

on non-parties is improper.
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REQUEST FOR PRODUCTION NO. 37: Please produce any documents relating to any loss

of tourism, or tourism revenue in the IRW directly attributable to poultry operations within the

IRW.

RESPONSE TO REQUEST FOR PRODUCTION NO. 37: The State objects to this

request to the extent it seeks information protected by the attorney client privilege or work
product protection. Further, the State objects to this interrogatory to the extent that it seeks
information known or opinions held by expert consultants retained or specially employed by the
State or by its counsel in anticipation of litigation or preparation for trial. Fed R.Civ.P.
26(b)(4)(A) and (B). The State objects to this request to the extent that it seeks identification of
“all” documents for the request. As such, the request is overly broad and unduly burdensome. It
may be impossible to locate “all” documents or each item of information responsive to the
request.

Subject to and without waiving its general objections or these specific objections, the
State has not yet conducted an on-site document production from the Oklahoma Department of
Tourism. To the extent that responsive documents can be found there, such non-privileged
documents will be produced for inspection and copying by Defendants at a mutually agreed-
upon date and time. To the extent that such non-privileged documents were or are contained in
the filed of state agencies for which on-site productions have been conducted, they were
provided for inspection and copying at that time. The State will supplement this response as
responsive information is identified. Expert reports will be produced in accordance with the
Court’s Scheduling Order (Dkt. # 1075).

REQUEST FOR PRODUCTION NO. 38: Please produce any documents that relate to any

injury to human health in the IRW directly attributable to any act or omission of Peterson Farms.
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RESPONSE TO REQUEST FOR PRODUCTION NO. 38: The State objects to this

request to the extent it seeks information protected by the attorney client privilege or work
product protection. Further, the State objects to this interrogatory to the extent that it seeks
information known or opinions held by expert consultants retained or specially employed by the
State or by its counsel in anticipation of litigation or preparation for trial. Fed.R.Civ.P.
26(b)(4)(A) and (B). Subject to and without waiving its general objections or these specific
objections, the following documents relate to injury to human health:

Avery, L. M., Killham, K., and Jones, D. L. (2005), Survival of E. Coli 0157:H7 in Organic Wastes
Destined for Land Application. Journal of Applied Microbiology 98(4): 814-22. (see pages 814-815,
820-821).

Coyne, M. S. and Blevins, R. L. (1995), Fecal Bacteria in Surface Runoff from Poultry-Manured
Fields. Animal Waste and the Land-Water Interface. Boca Raton, Lewis Publishers: 77-87. (see
pages 77, 80, 82, 85-86).

Crane, S.R., Westerman, P.W., and Overcash, M. R. (1980), Dieoff of Fecal Indicator Organisms
Following Land Application of Poultry Manure. Journal of Environmental Quality, 9: 531-537.
(see pages 531, 537).

Davis, ]. V. and Bell, R. W. (1998), Water-Quality Assessment of the Ozark Plateaus Study
Unit, Arkansas, Kansas, Missouri, and Oklahoma; Nutrients, Bacteria, Organic Carbon, and
Suspended Sediment in Surface Water, 1993-95. United States Geological Survey 98-4164. 63 p.
(see pages 1, 5, 7, 10, 19, 37-38).

Davis, R. X, Hamilton, S., and Van Brahana, J. (2005), Escherichia Coli Survival in Mantled
Karst Springs and Streams, Northwest Arkansas Ozarks, US.A. Journal of the American Waier
Resources Association 41(6): 1279-1287 (see pages 1279-1280, 1284-1286).

Mawdsley, J. L., Bardgett, R. D., Merry, R. J., Pain, B. F., and Theodorou, M. K. (1995),
Pathogens in Livestock Waste, Their Potential for Movement through Soil and Environmental
Pollution. Applied Soil Ecology : A Section of Agriculture, Ecosystents & Environment 2(1): 1-15. (see
pages 1-12).

Schlottmann, A. L. 2000. Reconnaissance of the Hydrology, Water Quality, and Sources of
Bacterial and Nutrient Contamination in the QOzark Plateaus Aquifer System and Cave Springs
Branch of Honey Creek, Delaware County, Oklahoma, March 1999-March 2000. Water-
Resources Investigations Report 00-4210, available at hitp://pubs.usgs.gov/wii/wri004210/
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Coordinated Watershed Restoration and Protection Strategy for Oklahoma’s Impaired Scenic
Rivers (SB 972 Report), issued in 2003, 2004, 2005, and 2006. Full text of reports are located at

hitp://www.ose.state.ok.us/documents.html#972.

Office of the Secretary for the Environment. 2003. Coordinated Watershed Restoration and
Protection Strategy for Oklahoma’s Impaired Scenic Rivers (per Senate Bill 972, 2% Session of

the 48" Legislature, 2002). Available at hitp;//www.environment.ok.pov/documents.himl.

Office of the Secretary for the Environment. 2004. Coordinated Watershed Restoration and
Protection Strategy for QOklahoma’s Impaired Scenic Rivers (per Senate Bill 972, 2" Session of
the 48" Legislature, 2002), Calendar Year 2003 Update Report. Available at

http://www.environment.ok.gov/documents.html].

Office of the Secretary for the Environment. 2005. Coordinated Watershed Restoration and
Protection Strategy for Oklahoma’s Impaired Scenic Rivers (per Senate Bill 972, 2™ Session of

the 48" Legislature, 2002), 2005 Update. Available
http://www.environment.ok.gov/documents.hitml.

at

Office of the Secretary for the Environment. 2006. Coordinated Watershed Restoration and
Protection Strategy for Oklahoma’s Impaired Scenic Rivers (per Senate Bill 972, 2™ Session of

the 48" Legislature, 2002), 2006 Update. Available
http://www.environment,ok.gov/documents.html.

at

Public Water Supply reports located on the SDWIS (Public Water Supply Reports) database are
too numerous to list herein, however, the State refers youto the  indexes given to you at the
Oklahoma Department of Environmental Quality which list all the public water supplies in the
Illinois River watershed. Furthermore, if you simply choose one of the four counties in the
watershed on the SDWIDS search page you can pull up all the public water supplies and see all

their reporting and violation data.

USGS Surface Water Data for the Illinois River Basin, Water Quantity and Quality parameters
located at: hitp://ar.water.uses.eov/sun/data-bin/get_data?control=multiple&group_nny=illinois

OWRB Water Quality Data Viewer, all stations in the Illinois River Watershed, including

Lake Tenkiller, located at: hitp://www.owrb.ok.gov/maps/server/wims.php

Oklahoma Water Resources Board, U.S. Army Corps of Engineers and Oklahoma State
University. 1996. Diagnostic and Feasibility Study on Tenkiller Lake, Oklahoma. Sponsored by

USEPA. Available at http://www.owrb.ok.gov/studies/reports/reports.php.

Phosphorus Concentrations, Loads and Yields in the Illinois River Basin, Arkansas and

Oklahoma, 1997-2001, p. 1, (http://pubs.usgs.gov/wri/wri034168/).

Phosphorus Concentrations, Loads and Yields in the Illinois River Basin, Arkansas and

Oklahoma, 2000-2004, (http://pubs.usgs.gov/sir/2006/5175/).
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Oklahoma Department of Environmental Quality Fact Sheet, “Water, Swimming in Oklahoma’s

Lakes, Rivers, and Streams” located at:
httn://www,deq.state.ok. .us/factsheets/water/swimming, pdf

The State will supplement this request as responsive information is identified, except the

State will disclose information known or opinions held by expert consultants retained or

employed in anticipation of litigation or preparation for trial upon which it intends to rely

pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its experts are still

collecting data and performing analysis on the data which will be used in their opinions and

reports and the State reserves the rights to supplement its response.

REQUEST FOR PRODUCTION NO. 39: Please produce any documents that support the

contention that Peterson Farms is causing (or has caused) an imminent and substantial

endangerment o human health in the IRW.

RESPONSE TO REQUEST FOR PRODUCTION NO. 39: The State objects to this

request to the extent it seeks information protecied by the attorney client privilege or work

product protection. Further, the State objects to this interrogatory to the extent that it seeks

information known or opinions held by expert consultants retained or specially employed by the

State or by its counsel in anticipation of litigation or preparation for trial. Fed.R.Civ.P.

26(b)}(4)(A) and (B). The State objects to this request to the extent that it seeks identification of

“all” documents for the request. As such, the request is overly broad and unduly burdensome. It

may be impossible to locate “all” documents or each item of information responsive to the

request.

Subject to and without waiving its general objections or these specific objections, see the

response to Request No.38.
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The State will supplement this interrogatory as responsive information is identified,

except the State will disclose information known or opinions held by expert consultants retained

or employed in anticipation of litigation or preparation for trial upon which it intends to rely

pursuant to the Court’s Scheduling Order (Dki. #1075). The State and its experts are still

collecting data and performing analysis on the data which will be used in their opinions and

reports and the State reserves the rights to supplement its response.

REQUEST FOR PRODUCTION NO. 40: Produce any documents that support the contention

that Peterson Farms is causing (or has caused) an imminent and substantial endangerment to the

environment in the IRW.

RESPONSE TO REQUEST FOR PRODUCTION NO. 40: The State incorporates its

general objections set forth herein, and the State further objects that this request seeks

information or documents protected by the attorney-client, work product, self-evaluative

privilege, or which are made confidential by state law. The State further objects because it

seeks documents which have been prepared in anticipation of litigation or trial by the State’s

counsel, expert consultants, or agents, which have not yet been identified as testifying experts in

this matter.

Subject to and without waiving its general objections or these specific objections, see the

Response to Request No.38. The State will supplement this interrogatory as responsive

information is identified, except the State will disclose information known or opinions held by

expert consultants retained or employed in anticipation of litigation or preparation for trial upon

which it intends to rely pursuant to the Court’s Scheduling Order (Dkt. #1075). The State and its

experts are still collecting data and performing analysis on the data which will be used in their

opinions and reports and the State reserves the rights to supplement its response.
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REQUEST FOR PRODUCTION NO. 41: Please produce any documents that support the

contention that the fisheries within the IRW have been impaired by the act or omissions of

Peterson Farms.

RESPONSE TO REQUEST FOR PRODUCTION NO. 41: The State objects to this

request to the extent it seeks information protected by the attorney client privilege or work

product protection. Further, the State objects to this interrogatory to the extent that it seeks

information known or opinions held by expert consultants retained or specially employed by the

State or by its counsel in anticipation of litigation or preparation for trial. Fed.R.Civ.P.

26(b)(4)(A) and (B). The State objects to this request to the extent that it seeks identification of

“all” documents for the request. As such, the request is overly broad and unduly burdensome. It

may be impossible to locate “all” documents or each item of information responsive to the

request.

Subject to and without waiving its general objections or these specific objections, the

information sought in this request, and whose production is not objected to herein, may be found

at the Oklahoma Department of Wildlife Conservation upcoming document production. The

State will supplement this request as responsive information is identified.

REQUEST FOR PRODUCTION NO. 42: Please produce any documents that relate to the

market value of real estate located within five miles of the perimeter of Tenkiller Ferry Lake.

RESPONSE TO REQUEST FOR PRODUCTION NO. 42:  The State objects to this

request on the ground that it is not relevant to the claims and defenses in the present lawsuit.

Further, such information is not maintained in the State’s files and thus the State has no

responsive documents.
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REQUEST FOR PRODUCTION NO. 43: Please produce all documents relating 1o any

communication between the Oklahoma Attorney General or the Office of the Attorney General
or any of its attorneys or representatives, and the United States Army Corps of Engineers, which

pertain to the Lawsuit.

RESPONSE TO REQUEST FOR PRODUCTION NO. 43: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item information responsive o the request. The State objects to this interrogatory as it
seeks information protected by the attorney client privilege or attorney work product.

Subject to and without waiving its general objections or these specific objections or claim
of privilege, the State has not yet produced documents to Defendants from the Office of the
Attorney General. Such non-privileged responsive documents will be produced at a time and
place agreed to by the parties. To the extent that any copies of such documents were anecdotally
kept in any files at agencies where documents have been produced, non-privileged documents
were provided for inspection and copying at that agency.

REQUEST FOR PRODUCTION NO. 44: Please produce all documents relating to any

communication between the Oklahoma Secretary of the Environment or the Office of the
Secretary of the Environment or any of its attorneys or representatives, and the United States
Army Corps of Engineers, which pertain to the Lawsuit.

RESPONSE TO REQUEST FOR PRODUCTION NO. 44: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
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or each item of information responsive to the request. The State objects to request to the extent it
seeks information protected by the attorney client privilege or work product protection.

Subject to and without waiving its general objections or these specific objections or claim
of privilege, all non-privileged responsive documents were produced for inspection and copying
at the on-site production for the Office of the Secretary of the Environment. The State will
supplement this response should additional responsive information become available.

REQUEST FOR PRODUCTION NO. 45; Please produce all documents relating to any

communication between the Oklahoma Attorney General or the Office of the Attorney General
or any of its attorneys or representatives, and the United States Geological Survey, which pertain

to the Lawsuit.

RESPONSE TO REQUEST FOR PRODUCTION NO. 45: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the
request is overly broad and unduly burdensome. It may be impossible to locate “all” documents
or each item information responsive to the request. The State objects to request to the extent it
seeks information protected by the attorney client privilege or work product protection.

Without waiving any objection or privilege, the State has not yet produced documents to
Defendants from the Office of the Attorney General. Such non-privileged responsive documents
will be produced at a time and place agreed to by the parties. To the extent that any copies of
such documents were anecdotally kept in any files at agencies where documents have been
produced, non-privileged documents were provided for inspection and copying at that agency.

REQUEST FOR PRODUCTION NO. 46: Please produce all documents relating to any

communication between the Oklahoma Secretary of the Environment or the Office of the
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Secretary of the Environment or any of its attorneys or representatives, and the United States

Geological Survey, which pertain to the Lawsuit.

RESPONSE TO REQUEST FOR PRODUCTION NO. 46: The State objects to this

request to the extent that it seeks identification of “all” documents for the request. As such, the

request is overly broad and unduly burdensome. It may be impossible to locate “all” documents

or each item of information responsive to the request. The State objects to this interrogatory as it

seeks information protected by the attorney client privilege or attorney work product.

Subject to and without waiving its general objections or these specific objections or

privilege, all non-privileged responsive documents were produced for inspection and copying at

the on-site production for the Office of the Secretary of the Environment. The State will

supplement this response should additional responsive information become available.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
Assistant Attorneys General

State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105

(405) 521-3921
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M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
Louis Werner Bullock, OBA #1305
Miller Keffer & Bullock

222 S. Kenosha

Tulsa, Ok 74120-2421

(918) 743-4460

David P. Page, OBA #6852
Bell Legal Group

222 8. Kenosha

Tulsa, OK 74120

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17™ Floor
Hartford, CT 06103

(860) 882-1676

Attorneys for the State of Oklahoma
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attached document to the following:

Frederick C Baker fhaker@motleyrice.com, mecarr@motleyrice.com;
fhmorgan@motleyrice.com

Michael R. Bond  michael.bond@kutakrock.com, amy.smith@kutakrock.com

Vicki Bronson  vbronson{@cwlaw.com, Iphillips@cwlaw.com

Paula M Buchwald pbuchwald@ryanwhaley.com

Louis Werner Bullock  Ibullock@mkblaw.net, nhodge@mkblaw net; bdejong@mkblaw. net

W A Drew Edmondson  fc_docket@oag state.ok.us, drew_edmondson@oag.state.ok.us;
suzy thrash{@oag.state.ok.us.

Delmar R Ehrich  dehrich@faegre.com, etriplett@faegre.com; gsperrazza@faegre.com
John R Elrod  jelrod@cwlaw.com, vimorgan@cwlaw.com

Bruce Wayne Freeman  bfreeman@cwlaw.com, Iclark@cwlaw.com

D. Richard Funk rfunk@cwlaw.com

Richard T Garren  rgarren@riggsabney.com, dellis@riggsabney.com

Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com

Robert W George robert.george@kutakrock.com, sue.arens@kutakrock.com;
amy .smith@kutakrock.com

James Martin Graves  jgraves@bassettlawfirm.com
Tgrever@lathropgage.com
Jennifer Stockton Griffin  jgriffinf@lathropgage.com

John Trevor Hammons thammons@oag.state.ok.us, Trevor_Hammons@oag.state.ok.us; Jean
_Burnett@oag state.ok.us

Lee M Heath  lheath@motieyrice.com

Theresa Noble Hill  thillcourts@rhodesokla.com, mnave@rhodesokla.com
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Jay Thomas Jorgensen jjorgensen@sidley.com

Raymond Thomas Lay rtl@kiralaw.com, dianna@kiralaw.com

Nicole Marie Longwell  Nlongwell@@mcdaniel-lawfirm.com

Archer Scott McDaniel — smcdaniel@mcdaniel-lawfirm.com

James Randall Miller  rmiller@mkblaw.net, smilata@mkblaw.net; clagrone@mkblaw.net

Charles Livingston Moulton  Charles.Moulton(@arkansasag.gov,
Kendra.Jones@arkansasag.gov

Robert Allen Nance rnance@riggsabney.com, jzielinski@riggsabney.com

William H Narwold  bnarwold@motleyrice.com

George W Owens  gwo@owenslawfirmpc.com, ka@owenslawlirmpc.com

David Phillip Page dpage@edbelllaw.com, smilata@edbelilaw.com

Robert Paul Redemann  rredemann@pmirlaw.net, scouch@pmrlaw.net

Melvin David Riggs  driggs@riggsabney.com, jsummerlin(@riggsabney.com

Randall Fugene Rose  rer@owenslawfirmpe.com, ka@owenslawfirmpc.com

Robert E Sanders  rsanders@youngwilliams.com,

David Charles Senger  dsenger@pmrlaw.net, scouch@pmrlaw.net; ntorres@pmrlaw.net
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71

Page 72 of 82



Case 4:05-cv-00329-GKF-PJC  Document 1855-5 Filed in USDC ND/OK on 02/13/2009 Page 73 of 82

John H Tucker  jtuckercourts@rhodesokla.com, Iwhite@rhodesokla.com
Elizabeth C Ward  lward@motleyrice.com
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6/1/2007
State of Oklahoma v. Tyson, el al.
Plaintiff’s Document Production Index
Bates range Description Date Prod’d | Box
STOK 0001-1037 Field books 02-01-07 1
STOK 1038-3795 A&L Reports 02-01-07 2
STOK 3796-6450 A&L Reports 02-01-07 3
STOK 6451-8516 A&L Reports 02-01-07 4
STOK 8517-11188 A&L Data Evaluation Reports 02-01-07 5
STOK 11189-13839 | A&L Data Evaluation Repoits 02-01-07 6
STOK 13840-14366 | A&L Data Evaluation Reports 02-01-07 7
STOK 14367-14521 | Emails / blank supplement data 02-01-07 7
STOK 14522-14606 | Food Protech 02-01-07 7
STOK 14607-14691 | Aquatec chlorophyll 2005 02-01-07 7
STOK 14692-14913 | Aquatec chlorophyll 2006 02-01-07 7
STOK 14914-15036 | Aquatec phytoplankion 02-01-07 7
STOK 15037-15072 | Aquatec zooplankton 2005 02-01-07 7
STOK 15073-15171 | Aquatec zooplankton 2006 02-01-07 7
STOK 15172-15175 | GLEC chlorophylil 02-01-07 7
STOK 15176-15305 | GLEC sediment toxicity 02-01-07 7
STOK 15306-15501 | Waters Edge periphyton 02-01-07 7
STOK 15502-15664 | Alpha THMM Data 02-01-07 7
STOK 15665-15895 | Jeffrey Janik Data Folder #3 02-01-07 7
STOK 15896-16229 | Jeffrey Janik Data Folder #2 02-01-07 7
STOK 16230-16492 | Jeffrey Janik Data Folder #1 02-01-07 7
STOK 16493-16495 | Soil sampling plans aerial photos: 02-01-07 9
[LAL18 Anderson
STOK 16496-16497 | Soil sampling plans aerial photos: 02-01-07 9
LALI7 Lofton
STOK 16498-16501 | Soil sampling plans aerial photos: 02-01-07 9
LALI16 Schwabe
STOK 16502-16505 | Soil sampling plans aerial photos: 02-01-07 9
LAL)S Saunders
STOK 16506-16511 | Soil sampling plans aerial photos: 02-01-07 9
LAL14 Glenn
STOK 16512-16514 | Soil sampling plans aerial photos: 02-01-07 9
LALI13 Collins
STOK 16515-16517 | Soil sampling plans aerial photos: 02-01-07 9
LALI2 McGarrah '
STOK 16518-16519 | Soil sampling plans aerial photos: 02-01-07 9
LAL!1 Wofford
STOK 16520-16523 | Soil sampling plans aerial photos: 02-01-07 9
LALI0 Tyson Westville
STOK 16524-16527 | Soil sampling plans aerial photos: 02-01-07 9

s -‘;‘.-.:;:;_-;:s..z'. R

|
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6/1/2007
LALY Reed
STOK 16528-16531 | Soil sampling plans aerial photos: 02-01-07 9
LALS Butler
STOK 16532-16534 | Soil sampling plans aerial photos: 02-01-07 9
LAL7 Pigeon
STOK 16535-16536 | Soil sampling plans aerial photos: 02-01-07 9
LALS Anderson
STOK 16537-16597 | Field sheets: Field Instrument Calibration Logs 02-01-07 8
STOK 16598-16778 | Bamney original soils and litter 02-01-07 8
STOK 13779-16850 | Field sheets: 2006 biological 02-01-07 8
STOK 16851-16942 | Field sheets: 2005 stream habitat 02-01-07 8
STOK 16943-17146 | Field sheets: 2005 biological 02-01-07 8
STOK 17147-17250 | Field sheets: Lake Tenkiller profile data sheets 02-01-07 8
STOK 17251-17406 | Aquatic Research data: CDMO001-42 thru -69 02-01-07 8
STOK 17407-17551 | Aquatic Research data: CDMO001-01 thru -41 (2-01-07 8
STOK 17552-17649 | Aquatic Research Data Evaluation Reports 02-01-07 8
STOK 17650-17690 | Discharge Measurement Forms (02-01-07 8
STOK 17691-17713 | River and GW Samples 02-01-07 8
STOK 17714-17723 | FAC/Litter Samples 02-01-07 8
STOK 17724-18056 | LAL COC’s received by CDM: 2006 02-01-07 8
STOK 18057-18084 { LAL COC’s received by CDM: 2005 02-01-07 8
STOK 18085-18128 | Water COC received by CDM: 2006 02-01-07 8
STOK 18129-18300 | Jan Stevenson Data Folder #2 02-01-07 8
STOK 18301-18517 | Jan Stevenson Data Folder #] 02-01-07 8
STOK 18518-18540 | USGS Data 02-01-07 8
STOK 18541-18764 | EML Data: 233292-259309 02-01-07 8
STOK 18765-18984 | EML Data: 225284-2332%0 02-01-07 8
STOK 18985-19197 | EML Data: 215478-225279 02-01-07 8
STOK 19198-19414 | EML Data: 153505-214398 02-01-07 8
STOK 19415-19416 | EMPA 02-01-07 8
STOK 19417-19446 | EOF-05 (edge of field 2005) 02-01-07 10
STOK 19447-19460 | EOF 05-06 {edge of field 2005-2006) 02-01-07 10
STOK 19461-19482 | Tenkiller 2004 Field Book 02-01-07 10
STOK 19483-19500 | Lake Seds 02-01-07 10
STOK 19501-19557 | Tenkiller Sub-bottom Notes 02-01-07 10
STOK 19558-19572 | IRW Coring Field Book 02-01-07 10
STOK 19573-19649 | Tenkiller Core #1 02-01-07 10
STOK 19650-19772 | Tenkiller Core #2 02-01-07 10
STOK 19773-19857 | Tenkiller Core #3 02-01-07 10
STOK 19858-20056 | Tenkiller Core #4 02-01-07 10
STOK 20057-20071 | Diatoms 02-01-07 10
STOK 20072-20401 | Manure Sampling Field Books 2006 02-01-07 10
STOK 20402-20438 | Biosep 02-01-07 10
STOK 20439-20440 | Air photos (“to be downloaded to defendant’s 02-01-07 10

drive as .Aiff files received™)
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6/1/2007
STOK 20441-20761 | Manure Sampling Field Books 2006 (duplicate) 02-01-07 10
OK-PL 0001-1825 Steele — ground truthing field notebooks (2-08-07 1
OK-PL 1826-3327 Steele — ground truthing field notebooks 02-08-07 2
OK-PL 3328-3946 Steele — ground truthing field notebooks 02-08-07 3
OK.-PL 3947-4332 Sediment Investigation station field notes 02-08-07 3
OK-PIL. 4333-4743 Investigation field notes of photo sites and 02-08-07 3
J.L.Sharp investigation
OK-PL 4744-5863 Continuation of field notes re waste investigation | 02-08-07 4
OK-PL 5864-5946 Sediment Investigation station field notes 02-08-07 3
STOK 20762-20970 | Standard Operating Procedures (2-08-07 4
STOK. 20971-21644 | Sampling Results : Individual Growers 02-18-07 1
(Williams)
STOK 21645-22210 | Standard Operating Procedure drafts 03-08-07 1
STOK 22211-22219 | SOP 4-2 re Sediment Sampling of Tenkiller and 03-08-07 1
earlier version of SOP 4-2
QOK-PL 5947-12675 | Photos referenced in investigation files (3-08-07 1
STOK 22220-22824 | A&L Analytical Laboratories data (including (04-01-07 1
chain of custody)
STOK 22825-23337 | Data review of A&L data 04-01-07 1
STOK 23338-23356 | Analytical report re GEL data 04-01-07 1
STOK 23357-23395 | GEL Laboratory chain of custody 04-01-07 1
STOK 23396-23754 | Analytical reports re GEL data 04-01-07 1
STOK 23755-23793 | GEL Laboratory chain of custody 04-01-07 1
STOK 23794-24162 | Analytical reports re GEL data (4-01-07 1
STOK 24163-24218 | EML bacteria data (including chain of custody) 04-01-07 1
STOK 24219-24267 | Aquatic Research data (including chain of 04-01-07 1
custody)
STOK 24268-24280 | Aquatic Research data review 04-01-07 1
STOK 24281-24481 | Lake Tenkiller photos 4-17-07 05-01-07 ]
STOK 24482-24493 | EML bacteria reports 05-01-07 ]
STOK 24494.24519 | Aquatic Research data review reports 05-01-07 I
STOK 24520-24526 | Aquatic Research phosphorous reports 05-01-07 ]
STOK 24527-24616 | A&L data report 05-01-07 1
STOK 24617-24687 | A&L review report 05-01-07 1
OK-PL 12676-12762 | Team 01, March 2007 05-01-07 1
OK-PL 12763-12811 | Team 02, March 2007 05-01-07 1
OK-PL 12812-13366 | Photos 05-01-07 1

05-09-07 Index to plf docs
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\&/ FILED
. NUV?."??QU

IN THE UNITED STATES DISTRICT COURT FOR Tmaﬁ’g' gpsn;bam,, C,e%,z/
NORTHERN DISTRICT OF OKLAHOMA RiG

THE CITY OF TUTSA, and THE TULSA METROPOLITAN UTILITY AUTHORITY,

Plaintiffs
OI-Cv -0 ~EALC

Vs.

TYSON FOODS, INC., COBB-VANTRESS, INC., PETERSON FARMS, INC,,
SIMMONS FOODS, INC., CARGILL, INC.,, GEORGE'S, INC,, and
CITY OF DECATUR, ARKANSAS,

Defendants

POULTRY DEFENDANTS® RESPONSE TO PLAINTIFFS® MOTION AND BRIEYF
FOR PARTIAL SUMMARY JUDGMENT AGAINST POULTRY DEFENDANTS
ON ISSUE OF LIABILITY FOR GROWERS’ DISPOSAL OF POULTRY MANURE
OR, IN THE ALTERNATIVE,

MOTION AND BRIEF TO STRIKE PLAINTIFFS' MOTION AND BRIEF FOR
PARTIAL SUMMARY JUDGMENT AGAINST POULTRY DEFFNDA“\?TS

Gary V. Weeks

Vince Chadick (OB #15981)
James M. Graves (OB #16604)
BASSETT LAW FIRM
P.O.Box 3618

Fayetteville, AR 72702-3618
(479) 521-9996

AND

Richard L. Carpenter, Jr. (OB #1504)
CARPENTER, MASON & McGOWAN
1516 8. Boston Avenue, Suite 203
Tulsa, OK 74119-4013

(918) 584-7400

Attorneys for George’s, Inc. and also
sigmng by conscnt of other Defendants

/ November 27, 2002
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4

concerning Peterson’s knowledge of this practice or that such practice had been going on
since the 1950’s. (See; Plaintiffs’ Motion and Brief in Support, Exhibit 3; Deposition
testimony of Peterson employee and grower David Holeombe, pp. 58-59) Plaintiffs also
mischaracterize Ron Mullikin's testimony. Mr. Mullikin, a former Peterson employee,
not a “Peterson representative™ as plaintiffs’ denominate Mr. Mullikin, testified that he
could only speculate that growers in the Northeast Oklahoma and Northwest Arkansas
area had been land applying chicken litter for as long as they had been growing chickens,
and that this could have been done for decades. (See: Plaintiffs’ Motion and Brief in
Support, Exhibit 5; Deposition testimony of Ron Mullikin, pp. 167-169)

4, Plaintiffs’ mischaracterize Schaffer’s testimony. The poultry industry has
been aware of the environmental impact of nitrogen contained in chicken litter since the
late 1980s but did not become aware of the environmental impact of phosphorus or
phosphales containgd in chicken litter until approximately the mid-1990s (Sce:
Plaintiffs” Motion and Brief in Support, Exhibit 4; Deposition of Tyson Representative,
Archie Schaffer, p. 43, lines 20-25) The Poultry Defendants also dispute this paragraph
because it mischaracterizes Mr. Simmons’ testimony. The question that was posed to Mr.
Simmons was a very broad question and did not contain “environmental impact” as a
topic, nor did it comtain phesphorus s a topic. The portion of Mr. Simmons’ deposition
which is attached to Plaintiffs’ Motion and Brief in Support as Exhibit 7 reflects the true
and correct question and answer exchange.

The Poultry Defendants also dispute this paragraph because the Plaintiffs”
statement that the “poultry industry has been aware since at least the late 1980's” of

potential environmental risks from the Jand application of chicken manure is mislcading.
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